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(1) This continuing education must
include material concerning new tech-
nologies, interpretations, recent guid-
ance, rule changes, and other informa-
tion about developments in SAE prac-
tice pertaining to this part, since the
time the SAE met the qualification
training requirements of this section.

(2) Continuing education activities
must include documented assessment
tools to assist in determining that the
SAE has learned the material.

(f) Documentation. The SAE shall
maintain documentation showing that
he or she currently meets all require-
ments of this section. The SAE shall
provide this documentation on request
to NRC representatives, licensees, or
other entities who are relying on or
contemplating relying on the SAE’s
services, and to other individuals and
entities, as required by §26.37.

(g) Responsibilities and prohibitions.
The SAE shall evaluate individuals
who have violated the substance abuse
provisions of an FFD policy and make
recommendations concerning edu-
cation, treatment, return to duty, fol-
lowup drug and alcohol testing, and
aftercare. The SAE is not an advocate
for the licensee or other entity, or the
individual. The SAE’s function is to
protect public health and safety and
the common defense and security by
professionally evaluating the indi-
vidual and recommending appropriate
education/treatment, follow-up tests,
and aftercare.

(1) The SAE is authorized to make
determinations of fitness in at least
the following three circumstances:

(i) When potentially disqualifying
FFD information has been identified
regarding an individual who has ap-
plied for authorization under this part;

(ii) When an individual has violated
the substance abuse provisions of a li-
censee’s or other entity’s FFD policy;
and

(iii) When an individual may be im-
paired by alcohol, prescription or over-
the-counter medications, or illegal
drugs.

(2) After determining the best rec-
ommendation for assisting the indi-
vidual, the SAE shall serve as a refer-
ral source to assist the individual’s
entry into an education and/or treat-
ment program.

§26.189

(i) To prevent the appearance of a
conflict of interest, the SAE may not
refer an individual requiring assistance
to his or her private practice or to a
person or organization from whom the
SAE receives payment or in which the
SAE has a financial interest. The SAE
is precluded from making referrals to
entities with whom the SAE is finan-
cially associated.

(ii) There are four exceptions to the
prohibitions contained in the preceding
paragraph. The SAE may refer an indi-
vidual to any of the following providers
of assistance, regardless of his or her
relationship with them:

(A) A public agency (e.g., treatment
facility) operated by a state, county, or
municipality;

(B) A person or organization under
contract to the licensee or other entity
to provide alcohol or drug treatment
and/or education services (e.g., the 1li-
censee’s or other entity’s contracted
treatment provider);

(C) The sole source of therapeutically
appropriate treatment under the indi-
vidual’s health insurance program
(e.g., the single substance abuse in-pa-
tient treatment program made avail-
able by the individual’s insurance cov-
erage plan); or

(D) The sole source of therapeutically
appropriate treatment reasonably
available to the individual (e.g., the
only treatment facility or education
program reasonably located within the
general commuting area).

§26.189 Determination of fitness.

(a) A determination of fitness is the
process entered when there are indica-
tions that an individual specified in
§26.4(a) through (e), and at the licens-
ee’s or other entity’s discretion as
specified in §26.4(f) and (g), may be in
violation of the licensee’s or other en-
tity’s FFD policy or is otherwise un-
able to safely and competently perform
his or her duties. A determination of
fitness must be made by a licensed or
certified professional who is appro-
priately qualified and has the nec-
essary clinical expertise, as verified by
the licensee or other entity, to evalu-
ate the specific fitness issues presented
by the individual. A professional called
on by the licensee or other entity may
not perform a determination of fitness
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regarding fitness issues that are out-
side of his or her specific areas of ex-
pertise. The types of professionals and
the fitness issues for which they are
qualified to make determinations of
fitness include, but are not limited to,
the following:

(1) An SAE who meets the require-
ments of §26.187 may determine the fit-
ness of an individual who may have en-
gaged in substance abuse and shall de-
termine an individual’s fitness to be
granted authorization following an un-
favorable termination or denial of au-
thorization under this part, but may
not be qualified to assess the fitness of
an individual who may have experi-
enced mental illness, significant emo-
tional stress, or other mental or phys-
ical conditions that may cause impair-
ment but are unrelated to substance
abuse, unless the SAE has additional
qualifications for addressing those fit-
ness issues;

(2) A clinical psychologist may deter-
mine the fitness of an individual who
may have experienced mental illness,
significant emotional stress, or cog-
nitive or psychological impairment
from causes unrelated to substance
abuse, but may not be qualified to as-
sess the fitness of an individual who
may have a substance abuse disorder,
unless the psychologist is also an SAE;

(3) A psychiatrist may determine the
fitness of an individual who is taking
psychoactive medications consistently
with one or more valid prescription(s),
but may not be qualified to assess po-
tential impairment attributable to sub-
stance abuse, unless the psychiatrist
has had specific training to diagnose
and treat substance abuse disorders;

(4) A physician may determine the
fitness of an individual who may be ill,
injured, fatigued, taking medications
in accordance with one or more valid
prescriptions, or using over-the-
counter medications, but may not be
qualified to assess the fitness of an in-
dividual who may have a substance
abuse disorder, unless the physician is
also an SAE; and

(5) As a physician with specialized
training, the MRO may determine the
fitness of an individual who may have
engaged in substance abuse or may be
ill, injured, fatigued, taking medica-
tions under one or more valid prescrip-
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tions, and/or using over-the-counter
medications, but may not be qualified
to assess an individual’s fitness to be
granted authorization following an un-
favorable termination or denial of au-
thorization under this part, unless the
MRO is also an SAE.

(b) A determination of fitness must
be made in at least the following cir-
cumstances:

(1) When there is an acceptable med-
ical explanation for a positive, adulter-
ated, substituted, or invalid test result,
but there is a basis for believing that
the individual could be impaired while
on duty;

(2) Before making return-to-duty rec-
ommendations after an individual’s au-
thorization has been terminated unfa-
vorably or denied under a licensee’s or
other entity’s FFD policy;

(3) Before an individual is granted au-
thorization when potentially disquali-
fying FFD information is identified
that has not previously been evaluated
by another licensee or entity who is
subject to this subpart; and

(4) When potentially disqualifying
FFD information is otherwise identi-
fied and the licensee’s or other entity’s
reviewing official concludes that a de-
termination of fitness is warranted
under §26.69.

(c) A determination of fitness that is
conducted for cause (i.e., because of ob-
served behavior or a physical condi-
tion) must be conducted through face-
to-face interaction between the subject
individual and the professional making
the determination. Electronic means of
communication may not be used.

(1) If there is neither conclusive evi-
dence of an FFD policy violation nor a
significant basis for concern that the
individual may be impaired while on
duty, then the individual must be de-
termined to be fit for duty.

(2) If there is no conclusive evidence
of an FFD policy violation but there is
a significant basis for concern that the
individual may be impaired while on
duty, then the subject individual must
be determined to be unfit for duty.
This result does not constitute a viola-
tion of this part nor of the licensee’s or
other entity’s FFD policy, and no sanc-
tions may be imposed. However, the
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professional who made the determina-
tion of fitness shall consult with the li-
censee’s or other entity’s management
personnel to identify the actions re-
quired to ensure that any possible lim-
iting condition does not represent a
threat to workplace or public health
and safety. Licensee or other entity
management personnel shall imple-
ment the required actions. When appro-
priate, the subject individual may also
be referred to the EAP.

(d) Neither the individual nor licens-
ees and other entities may seek a sec-
ond determination of fitness if a deter-
mination of fitness under this part has
already been performed by a qualified
professional employed by or under con-
tract to the licensee or other entity.
After the initial determination of fit-
ness has been made, the professional
may modify his or her evaluation and
recommendations based on new or ad-
ditional information from other
sources including, but not limited to,
the subject individual, another licensee
or entity, or staff of an education or
treatment program. Unless the profes-
sional who made the initial determina-
tion of fitness is no longer employed by
or under contract to the licensee or
other entity, only that professional is
authorized to modify the evaluation
and recommendations. When reason-
ably practicable, licensees and other
entities shall assist in arranging for
consultation between the new profes-
sional and the professional who is no
longer employed by or under contract
to the licensee or other entity, to en-
sure continuity and consistency in the
recommendations and their implemen-
tation.

Subpart —Managing Fatigue

§26.201 Applicability.

The requirements in this subpart
apply to the licensees and other enti-
ties identified in §26.3(a), and, if appli-
cable, (¢) and (d). The requirements in
§§26.203 and 26.211 apply to the individ-
uals identified in §26.4 (a) through (c).
In addition, the requirements in §26.205
through §26.209 apply to the individuals
identified in §26.4(a).

§26.203

§26.203 General provisions.

(a) Policy. Licensees shall establish a
policy for the management of fatigue
for all individuals who are subject to
the licensee’s FFD program and incor-
porate it into the written policy re-
quired in §26.27(b).

(b) Procedures. In addition to the pro-
cedures required in §26.27(c), licensees
shall develop, implement, and main-
tain procedures that—

(1) Describe the process to be fol-
lowed when any individual identified in
§26.4(a) through (c) makes a self-dec-
laration that he or she is not fit to
safely and competently perform his or
her duties for any part of a working
tour as a result of fatigue. The proce-
dure must—

(i) Describe the individual’s and li-
censee’s rights and responsibilities re-
lated to self-declaration;

(ii) Describe requirements for estab-
lishing controls and conditions under
which an individual may be permitted
or required to perform work after that
individual declares that he or she is
not fit due to fatigue; and

(iii) Describe the process to be fol-
lowed if the individual disagrees with
the results of a fatigue assessment that
is required under §26.211(a)(2);

(2) Describe the process for imple-
menting the controls required under
§26.205 for the individuals who are per-
forming the duties listed in §26.4(a);

(3) Describe the process to be fol-
lowed in conducting fatigue assess-
ments under §26.211; and

(4) Describe the disciplinary actions
that the licensee may impose on an in-
dividual following a fatigue assess-
ment, and the conditions and consider-
ations for taking those disciplinary ac-
tions.

(c) Training and examinations. Licens-
ees shall add the following KAs to the
content of the training that is required
in §26.29(a) and the comprehensive ex-
amination required in §26.29(b):

(1) Knowledge of the contributors to
worker fatigue, circadian variations in
alertness and performance, indications
and risk factors for common sleep dis-
orders, shiftwork strategies for obtain-
ing adequate rest, and the effective use
of fatigue countermeasures; and
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